Constitutional Protection for Future
Generations from Climate Change

by YLAN NGUYEN*

No challenge poses a greater threat to our future and future
generations than a change in climate.
— President Barack Obama'

[O]ur inability to think seriously about future generations
is linked to our inability to broaden the scope of our
present interests and to give consideration to those who
remain excluded from development.

— Pope Francis’

Introduction

Whether you choose to believe it or not, climate change is an
unavoidable problem that the United States can no longer ignore. Former
President Barack Obama had strongly emphasized that we should not
“condemn our children to a planet beyond repair.”® While people are
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slowly starting to recognize that climate change is an intergenerational
issue,* the federal government has failed-—and continues to fail—in its
efforts to protect future generations from climate change. Furthermore,
“environmental protection is insufficient if it does not include the
consideration of all life, present and future.”” Frustrated with the lack of
response from the federal government, Our Children’s Trust filed a federal
suit on behalf of twenty-one children across the nation on August 12,
2015.° Our Children’s Trust, a nonprofit organization whose purpose is to
protect earth’s natural systems for current and future generations, claims
that the federal government has violated their constitutional rights by
failing in its efforts to curb greenhouse gas (“GHG”) emissions and address
climate change concerns.” While this ambitious suit has been labeled as
controversial and far-fetched, courts will be confronted with questions
regarding the constitutional rights of future generations and the
government’s role and duty in protecting future generations from climate
change with increasing frequency. In fact, last June 2015, a judge in
Washington State ordered Washington’s Department of Ecology to
reconsider a youth-proposed rulemaking petition for reducing carbon
emissions.® On April 8, 2016, Magistrate Judge Thomas Coffin of the
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federal district court in Eugene, Oregon, ruled in favor of the twenty young
plaintiffs represented by Our Children’s Trust—rejecting the government
and fossil fuel industry’s motions to dismiss.” Most recently, on November
10, 2016, District Judge Ann Aiken of the federal district court in Eugene,
Oregon affirmed Judge Coffin’s decision and issued an opinion and order
denying the government and fossil fuel industry’s motion to dismiss.'°

This Note posits that future generations, born and unborn, are entitled
to constitutional protection from climate change. Accordingly, this Note
seeks to establish that the right to a healthy environment is a fundamental
right under the Due Process Clause of the Fifth Amendment, thus, invoking
the Equal Protection Clause of the Fourteenth Amendment requiring the
federal government to protect future generations and combat the effects of
climate change. One cannot address climate change without recognizing
the responsibility owed to future generations, as future generations will
inevitably be affected by climate change.!' To ensure the survival of future
generations, present generations must be proactive in securing
constitutional rights for them. Failing to do so could result in the
deprivation of many basic rights, such as access to clean air, water, shelter,
or food for future generations."

This Note consists of five sections aimed at showing that future
generations are entitled constitutional protection from climate change and
seeks to establish that the federal government has a duty to protect future
generations by combating the effects of climate change. Section 1 argues
that present generations owe a moral duty to future generations to combat
the effects of climate change, thereby creating a constitutional duty owed to
future generations. Section II explores atmospheric trust litigation and the
Public Trust Doctrine and establishes the two theories as the most viable
option for future generations to hold the federal government responsible.
Section III considers standing for future generations (for children currently
alive and for unborn children via future parents). Section IV discusses
what constitutional rights future generations have with respect to climate
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change by (1) establishing that the right to a healthy environment is a
fundamental right under the Due Process Clause of the Fifth Amendment
and, thus, (2) warranting protection under the Equal Protection Clause of
the Fourteenth Amendment. Section V discusses the possible remedies
future generations can pursue against the federal government.

I. Duty to Protect Future Generations

To fully understand why future generations are entitled to
constitutional protection from climate change, one must first establish that
current generations have a duty to protect future generations. Traditionally,
the protection and health of future generations has been the responsibility
of parents, family, or the community.”> However, future generations are
exposed to many environmental hazards that fall beyond parental and
familial control."

Present generations often aim to “leave something” for their children,
most often in the form of money or property.'”” However, no amount of
money or property will suffice if future generations are in danger of an
unstable climate that would rob them of vital resources, such as fresh air
and clean drinking water, which would make catastrophes caused by
climate change inescapable.'® According to scientific data obtained by
experts at the National Resources Defense Council, more than 150,000
Americans may die by the end of this century due to rising temperatures
from climate change.'” Ensuring the survival of future generations requires
the recognition and acceptance that we owe a duty to future generations.

Many argue that current generations owe no duties to future
generations either because (1) we cannot ascertain the preferences or
predict the conditions for future generations; or because future generations
do not yet exist and, therefore, we are not statutorily or morally bound to
protect them.'® Critics have argued that science cannot accurately predict
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the future, noting that those living in the 1900s could not have predicted or
provided for the problems that we now face." Admittedly, there is some
truth in these criticisms. Future generations cannot vote and there are many
current critical issues facing the federal government that must be addressed
presently.”® However, we have made vast scientific advances.”’ These
criticisms also fail to recognize that our actions inevitably affect the
composition of future generations. Our selfishness in failing to consider
future generations could be and already is a detriment to an already
vulnerable population. Moreover, our choices regarding the environment
will determine and shape the values our future generations will hold.?
Given the weight of the consequences, current generations have a duty to
make future generations better, not worse.”> Even the Environmental
Protection Agency (“EPA”) under President Obama’s administration has
noted that that the government has a moral obligation to leave a healthy
planet for future generations.**

Admittedly, it is easier to recognize our moral responsibilities on some
theoretical level, but when it comes to making actual changes and taking
action, few are willing to pay the price to do so.> Given that Congress and
the Executive Branch are focused on today’s voters, neither is well suited
to protect future generations from climate change.®* Our current
environmental statutes—that are inadequate to address the impact of
climate change on future generations—evidence this obstacle.”” Although
current regulatory schemes advance environmental protection in many
ways, such as setting emissions standards or requiring environmental
impact statements, these regulations fail to adequately account for future
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generations and the long-term damage of climate change.”® Many
environmental statutes are completely devoid of the impacts of pollution
and climate change to future generations.

Concern and recognition of a duty to future generations is not a novel
concept. In 1933, President Franklin Delano Roosevelt created the Civilian
Conservation Corps (“CCC”) and the Natural Resources Conservation
Service programs, believing that natural resources were “the rightful
heritage of all.”* Upon encountering the Grand Canyon for the first time,
President Roosevelt declared, “[k]eep it for your children and your
children’s children who come after you . ...”" In fact, national parks are
still protected and enjoyed by many today. Although, President Roosevelt
probably did not envision climate change as an issue facing future
generations, one can assume that he meant to protect natural resources for
future generations. By creating the CCC, President Roosevelt not only
tackled unemployment but also slowed down the depletion of lumber.’!
The CCC created jobs for those unemployed as a result of the Great
Depression and also restored the nation’s forests, helping with soil
conservation, flood control, and wildlife conservation.®>  President
Roosevelt’s programs marked one of the first efforts in conservation and
set precedent for sustainable and long-term development with future
generations in mind.”

Taking into consideration the shortcomings of environmental statutes
and our nation’s history in protecting natural resources for future
generations, this Note adopts the view advanced by Edith Brown Weiss and
champions a rights-based approach in protecting future generations. Weiss
posits the idea of intergenerational equity as she draws a connection
between present actions and future generations, conveying a notion of
rights and responsibilities owed by present generations to future
generations.**
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The theory of intergenerational equity states that we must hold the
natural environment as a trust for future generations and are thus
responsible for the robustness and integrity of the planet, not only for our
benefit but also for the benefit of future generations.> Intergenerational
equity holds that all generations have an equal place in relation to the
natural system such that every generation should use the system to improve
the human condition.*® Thus, we must ensure that future generations do not
inherit an environment that is worse than the one we received from our
predecessors. While it may be true that we cannot fulfill this obligation
completely, as the world continues to change, we must recognize that we
have a duty and the power to minimize the harms.”’ Recognizing that
current generations owe a moral duty to future generations is the first step
in recognizing that future generations are entitled to constitutional
protection from climate change. Given that current generations have a
moral duty in protecting future generations, we must now act proactively to
combat climate change. It is through this moral duty that a constitutional
duty anises to protect future generations under the Fifth and Fourteenth
Amendment of the Constitution.

II. Atmospheric Trust Litigation

a. What Is Atmospheric Trust Litigation?

Climate change demands broad and creative legal solutions.*®
Atmospheric trust litigation (“ATL”) invokes the Public Trust Doctrine and
holds federal and state governments accountable for climate change.*’
ATL presents the planet’s atmosphere as a single public trust.*’
Characterizing all states as co-trustees, ATL binds all states together with a
duty to protect the environment and natural resources as a trust for its
citizens."’

The Public Trust Doctrine had early roots in American jurisprudence
with Illinois Central Railroad v. Illinois, where the Supreme Court set forth
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the Public Trust Doctrine as foundational law in 1892.* In Illinois Central,
the Court opined that the State of Illinois could not convey the entire
Chicago shoreline to a private railroad company, rather the state had to
hold the land in trust for the public because its citizens used the land for
fishing, navigation, and commerce.® Mary Christina Wood, a law
professor and advisor to Our Children’s Trust, notes that the Public Trust
Doctrine embraces inherent and unalienable rights of citizens in the
Constitution, thereby warranting constitutional protection.** Concerted
federal effort is imperative as climate change threatens human survival.*’
Wood firmly believes that if the Illinois Central holding is to mean
anything, then the Supreme Court justices should have no hesitation in
holding42he government accountable in protecting citizens against climate
change.

i What Is the Public Trust Doctrine?

The Public Trust Doctrine traces back to ancient Roman law, as the
Romans recognized that certain types of property were communal property
for the benefit of the public.*’ The Public Trust Doctrine suggests that the
government must act as a trustee and hold certain resources, such as water
and/or property in trust for its citizens.*® As stated above, the Supreme
Court gave formal recognition to the Public Trust Doctrine in [llinois
Central, concluding that Illinois’ conveyance of land to the Illinois Central
Railroad was invalid as it violated the state’s public trust in preserving
lands for the public.” Numerous state constitutions, statutes, and judicial
decisions have since adopted the Public Trust Doctrine rationale put forth
in Illinois Central ™

In the modern context, the Court applies an expansive view of the
Public Trust Doctrine. In Phillips Petroleum Co. v. Mississippi, the Court
held that states have broad authority to define the scope of their Public
Trust Doctrine.”' In other cases involving the Public Trust Doctrine, courts

42, Id at 260.

43. Id;Illinois Cent. R.R. Co. v. [llinois, 146 U.S. 387, 457 (1892).
44, Wood, supra note 39, at 266.

45, Id. at264.

46. Id. at 260.

47. Bradford C. Mank, Standing and Future Generations: Does Massachusetts v. EPA
Open Standing for Generations to Come?, 34 COLUM. J. ENVTL. L. 1 (2009).

48. David Takacs, The Public Trust Doctrine, Environmental Human Rights, and the
Future of Private Property, 16 N.Y.U. ENVTL. L. J. 711, 713 (2008).

49. lllinois Cent. R.R. Co. v. Illinois, 146 U.S at 410-11.
50. Mank, supra note 47, at 86.
51. Phillips Petroleum Co. v. Mississippi, 484 U.S. 469, 475 (1988).



Spring 2017] FUTURE GENERATIONS AND CLIMATE CHANGE 355

have implicitly and explicitly recognized states’ interests in protecting
natural resources for future generations.>

ii. ~ The Public Trust Doctrine as Applied to Climate Change and Future
Generations

The Public Trust Doctrine has great potential to protect future
generations from climate change. Various states’ constitutions—such as
Hawaii, [llinois, and Pennsylvania—explicitly declare that the states have a
duty to preserve the environment for future generations, while other
states—such as Connecticut, New York, Washington, and West Virginia—
have statutes that mention the states’ duty to preserve natural resources for
future generations.5 3 Furthermore, California has invoked the Public Trust
Doctrine to protect future generations.” The California Supreme Court
noted in National Audubon Society v. Superior Court that the Los Angeles
Department of Water had a duty to consider the impacts of water diversions
on future generations.”

Although the Court recognizes the Public Trust Doctrine, various
states have applied it differently. The Public Trust Doctrine should be
invoked under the unenumerated powers of the Ninth Amendment, thereby
requiring the federal government to recognize the climate system as
protected as a public trust.

b. Why Atmospheric Trust Litigation Is a Viable Option for Future
Generations

ATL has been criticized as having flaws that undercut its viability in
addressing the climate crisis.’® Caroline Cress opines in her comment, It’s
Time to Let Go, that ATL is an ineffective solution in addressing climate
change.”” Cress first argues that the Public Trust Doctrine is built on
inconsistent historical precedent and applied inconsistently, with great
variation among the states.’® Second, Cress contends that expansion of
ATL would expand police power to an unaccountable judiciary.’ Finally,
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Cress maintains that ATL would face a variety of political obstacles,
making it infeasible.®

Despite the criticism, utilizing courts through ATL to protect future
generations is not only feasible, but has already begun.’ Last June 2015,
Judge Hollis Hill ordered Washington State to reconsider eight youths’
petition for rulemaking.®> The youths petitioned Washington’s Department
of Ecology to create a rule addressing GHG emissions in light of the most
current climate change science, arguing the state had a duty to protect the
youth and future generation’s constitutional rights to essential public trust
resources.” Rejecting the petition, Washington’s Department of Ecology
reasoned they wanted to delay taking action until the international climate
conference in Paris in December.”® However, Judge Hill rejected
Washington Department of Ecology’s argument, relying on an expert
declaration from NASA climate scientist, Dr. Pushker Kharecha.®® Dr.
Kharecha noted that atmospheric carbon dioxide (“CO;”) concentrations
had exceeded the level estimated to be safe (350 ppm) in 1988.% He
cautioned that if no action is taken to return the atmospheric concentration
of CO; to 350 ppm within the next 100 years, then the Earth’s climate
system will be pushed past a point of no return, leading to disastrous and
irreversible impacts on today’s youth and future generations.”’ Indeed, the
youths were successful in Washington, as the court recognized that the
state must not only consider what emission reductions are required to
achieve climate stability but also make the reductions a reality.®® More
recently, in April 2015, in a historic decision, Judge Coffin decided in favor
of the twenty-one plaintiffs represented by Our Children’s Trust, rejecting
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the government and fossil fuel industry’s motion to dismiss.*” Judge Coffin
characterized Our Children’s Trust’s lawsuit as an ‘“‘unprecedented
lawsuit””® addressing “government action and inaction,””' believing that the
plaintiffs’ case was justiciable by “asserting the harms that befall or will
befall them personally,”” thus “necessitat[ing] the need for the courts to
evaluate the constitutional parameters of the action or inaction taken by the
government.””®  Accordingly, “when combined with the EPA’s duty to
protect the public health from airborne pollutants and the government’s
public trust duties deeply ingrained in this county’s history, the allegations
in the compliant state—for the purposes of a motion to dismiss—a
substantive due process claim.” These encouraging decisions bring a sense
of optimism and show that courts are open and willing to consider ATL as
a legitimate solution to address climate change.”

Furthermore, much statutory law is deficient in protecting future
generations from climate change.”® Current statutes are narrow in their
focus and largely procedural, as the statutes exclusively focus on regulating
power plants or carbon emissions from vehicles.”’” The present statutory
law is not geared toward achieving overall lower carbon emission and is
narrow in orientation.”® The climate crisis is beyond what many of these
narrow statutes can handle, making ATL an evermore viable solution
because ATL is a comprehensive strategy characterizing the atmosphere as
a single trust that must be protected.” ATL calls for courts to intervene
because only courts can enforce a wide-encompassing response with the
urgency necessary to combat against climate change®® ATL is an
attainable solution, which can be utilized towards gaining constitutional
protection from climate change for future generations.

69. Id.; Order Denying Motions to Dismiss, Juliana ex. Rel Loznak v. United States, (D.
Or. 2015) (No. 6:15-cv-01517-TC) 2015 WL 4747094. Most recently, in reviewing Judge
Coffin’s opinion and order, Judge Aiken affirmed the decision.
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III. Standing for Future Generations

a. Standing for Children Currently Alive

Standing is the threshold question that enables federal courts to hear a
case.!’ The “case or controversy” requirement under Article Il of the
Constitution requires the plaintiff(s) to show he or she has suffered an
“injury in fact.”® For the Court to have jurisdiction, the plaintiff(s) must
show: (1) they have suffered an injury; (2) there is a causal relationship
between the injury suffered and the defendant’s conduct; and (3) the injury
is redressable by the Court.®® It is well established that only one plaintiff
needs to have standing to permit the Court to consider the petition.*
However, it is “substantially more difficult” for a plaintiff to establish
standing when the injury arises from the government’s unlawful action, as
he or she cannot raise a generally available grievance about the government
when the plaintiff claims harm to him or herself and every citizen’s interest
in the proper application of the Constitution and laws.®> Thus, the injury
cannot be a generalized interest of all citizens. Rather, a plaintiff must
show that he or she was injured in a “personal and individual way” and that
the relief he or she seeks will “directly and tangibly” benefit him or her,
which is distinct from benefitting the “public at large.”®® While Our
Children’s Trust bypasses the issue of standing in its complaint,
establishing standing is crucial for the youth to assert their constitutional
rights against the federal government. If the youth are not found to have
standing, then their case will be dismissed and the courts will not reach the
merits of their arguments.”’

Unfortunately, proving standing in environmental cases is no easy
feat, as standing has been a major challenge for climate change plaintiffs.®®
The decision of Native Village of Kivalina v. ExxonMobil Corp. comes to
mind, where a district court dismissed the Kivalina people’s claim, after

>
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they could not satisfy the elements under Article III standing.® While the
court recognized that the Kivalina people clearly suffered a concrete and
imminent injury, as the village was—and continues to be—slowly sinking,
flooding, and eroding away, the court found the Kivalina people could not
establish with reasonable certainty that ExxonMobil’s operations harmed
the waterway leading to their injuries.”® The court noted that
ExxonMobil’s violations of the discharge permits were insufficient to
establish causation because the injuries were not “fairly traceable” to
ExxonMobil’s actions, reasoning that there could have been many sources
leading to the Kivalina people’s injuries.”’ Thus, establishing a casual
connection will likely require a showing that GHG emissions are “fairly
traceable” to the government’s inaction, which has led to injury to a
plaintiff®> Furthermore, since climate change is a global issue, courts
could very well reason that no one has a particularized injury because
everyone is injured.”®

However, the Supreme Court found climate change claims justiciable
in Massachusetts v. EPA, noting that the EPA’s refusal to regulate GHG
emissions presented a risk of harm to Massachusetts that was “actual and
imminent.””* In 1999, Petitioners filed a rulemaking petition with the EPA
asking it to regulate GHG emissions from new motor vehicles, believing
the regulation was within EPA’s realm of authority.” The EPA rejected
the Petitioners’ rulemaking petition in 2003, concluding it lacked statutory
authority to regulate GHGs and was not within the meaning of air pollutant
as defined in the Clean Air Act (“CAA”).”® The D.C. Circuit sided with the
EPA, holding the Petitioners failed to establish an injury necessary under
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Article I, noting that global warming was “harmful to humanity at large,”
and Petitioners could not allege “particularized injuries” to themselves.”’
But, Judge Tatel of the D.C. Circuit dissented, suggesting that the
Petitioners had satisfied all three elements of standing: injury, causation,
and redressability.”® Judge Tatel believed that the substantial probability
that projected sea level rises would lead to serious losses of coastal
property was more than sufficient for an injury under Article III, as
Petitioners’ affidavits more than adequately supported the conclusion that
EPA’s failure to curb GHG emissions led to sea level rises that threatened
Massachusetts’ coasts.” For redressability, Judge Tatel noted that one of
EPA’s former climatologists stated that regulation of GHGs from motor
vehicles would delay the adverse impacts of climate change.'®

Agreeing with Judge Tatel, the Court noted that while the Petitioners
allege only “hints” of environmental damage to come, scientific experts
have reached a consensus, recognizing that climate change would result in
sea levels rising, causing irreversible damage.'” The Court noted that
while climate change risks are “widely shared,” that did not minimize
Massachusetts’ risk, as the severity of the injury would only increase over
time.'” While the EPA did not dispute the causal connection between .
GHGs and climate change, it contended that the GHG emissions from
motor vehicles are insignificant.'® Rejecting the EPA’s argument, the
Court noted that the transportation section emits an enormous quantity of
GHGs—just considering the transportation section alone would still place
the United States as the third largest emitter of CO, in the world.'®
Furthermore, requiring the EPA to regulate GHGs would slow the pace of
climate change.'®”

Future generations who are currently alive satisfy the standing
requirements under Lujan v. Defenders of Wildlife. The harms associated
with climate change are serious and well documented.'” As a result of
climate change, there have a number of environmental changes that have
led to significant harms, such as retreating glaciers, rising sea levels, and
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Spring 2017] FUTURE GENERATIONS AND CLIMATE CHANGE 361

rising ocean temperatures.'”’ As the Court noted in Massachusetts v. EPA,
the fact that these climate risks are widely shared does not minimize the
injury suffered by the youth. The Court was firm in Massachusetts v. EPA,
noting that the EPA’s failure in regulating GHG emissions from motor
vehicles contributed to climate change.'® As advanced by Mary Catherine
Wood, current environmental statutes are inadequate in protecting future
generations from climate change.'® The statutes continue to allow entities
to pollute through various programs, such as the permitting system, all
while failing to take future generations into account.''® Thus, it is through
the federal government’s failure to take future generations into
consideration and its inadequacy in addressing climate change that
establishes a causal connection to the youths’ injuries.

Lastly, the youths’ plight would be redressable by a favorable court
decision, as in Larson v. Valente.""' The youth need not show that a
favorable decision will relieve every injury. This would be impossible in
the case of climate change, where the youth have already suffered
irreversible damage and consequences as a result of our actions.'’?
Regardless of what is happening around the world, a domestic reduction
would still slow the pace and have an impact on global GHG emission
increases.'”® As such, potential remedies will be explored in Section V of
this Note.

Accordingly, the youth plaintiffs satisfy the elements required for
standing under Article III in the Our Children’s Trust suit. With over
twenty young plaintiffs, each youth has suffered some particularized injury.
Among some examples are Oregon’s record setting heat and low water
levels killing salmon in Oregon’s rivers, which some youth depend on as a
food source and for fresh drinking water.'" Other plaintiffs have suffered
from asthma due to increased forest fires—a result of the increasing
summer temperatures.'” As a result of the Department of Energy’s
approval of the export of liquefied natural gas from the Jordan Cove
Liquefied Natural Gas Terminal in Oregon, the export terminal will be the
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largest source of CO, emissions, thereby establishing a direct causal
relationship between the federal government’s actions and the injuries
suffered.''® The federal government has known about the risks associated
with climate change, yet continues to allow GHG emissions by
implementing permitting systems that enabled the continued exploitation
and production of fossil fuels leading instead of phasing them out.''” The
youth’s claims would be redressable by the Court. The Court could require
the federal government to issue a nationwide plan requiring adequate
reduction of GHG emissions, all while taking future generations into
consideration. ‘

b. Standing for Unborn Children Via Future Parents

Although climate change is likely to have a greater effect on future
generations who are not yet alive, the political system is inadequate in
protecting unborn future generations.''® Because the unborn cannot vote,
elected officials only focus on the short-term interests of current voters.'"’
Because federal judges are appointed, rather than elected, they are better
suited to protect unborn future generations.'*’

However, establishing standing for unborm future generations is
difficult, as they will have trouble satisfying the three requirements of
standing under Lujan v. Defenders of Wildlife."”' As previously mentioned,
to establish standing, plaintiffs must first have suffered an “injury in
fact.”'” A plaintiff’s allegations cannot rest on general assertions, but
rather must set forth specific facts that requires more than a cognizable
interest.'”® The injury must also be “actual and imminent.”'** Second,
there must be a causal connection between the injury and the conduct of
which the plaintiff complains.'” Lastly, it must be likely that the injury
will be “redressed by a favorable decision.”'

While unborn future generations will inevitably suffer from the effects
of climate change and our choices, the Court was clear in Lujan that the
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injury must be “actual and imminent.”'*’ Thus, it could be argued that

while harm from climate change is actual and imminent, future generations
who are unborn currently suffer no injuries because they are not currently
alive. The injuries the unborn will suffer involve a high degree of
speculation compared to other concrete injuries.'”® Because the Court
requires a plaintiff to have suffered an injury that is causally related to the
defendant’s conduct that is redressable by a favorable court decision, it
would be very difficult for unborn future generations to satisfy the three
elements of standing.

Furthermore, the Supreme Court was firm in Roe v. Wade that the
unborn are not “persons” entitled to constitutional protection.'”’
Advocating that unborn future generations have standing and are entitled to
constitutional rights would have astronomical consequences. Not only
would it turn decisions like Roe v. Wade on its head, but would also
invalidate any pro-choice laws, robbing women of the right to choose,
while giving unborn future generations constitutional protection.

This Note seeks to avoid those consequences and, instead, seeks to
establish standing for unborn future generations via future parents who are
planning to have children, thus serving as representatives and conduits for
future generations.”*® The Court rejected standing based on the legal
interests of third parties in Sierra Club v. Morton—noting that the Sierra
Club could not be a representative of the public, the environment, or future
generations without proof that its members would be injured by the
government’s actions.””’ Unlike Sierra Club v. Morton, future parents are
not merely third parties seeking protection for future generations.
Although climate change risks are “widely shared,” that does not minimize
the injury suffered by future generations.

Future parents who are planning to have children are injured in two
ways: (1) they may be deterred from having children for fear of an unstable
climate—thereby threatening the survival of future generations; and (2)
pregnant women may also suffer injuries from climate change, such as
asthma due to poor air quality or lack of food security. The injuries can be
traced back to the federal government’s failure to adequately regulate GHG
emissions, as many statutes still allow for GHG emissions under permitting
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systems, causing climate change. Lastly, the injuries suffered would be
redressable by the courts, as the courts could issue an injunction, which
thereby requires the federal government to create an adequate national plan
to regulate GHG emissions. This would not only help future parents, but
also help secure a more stable climate for future generations. Seeking to
avoid the implications of giving unborn future generations standing, this
Note proposes that future generations have standing via future parents, as
future parents satisfy all the requisite elements for Article III standing.

IV. Constitutional Rights of Future Generations

The Constitution’s preamble describes a broad intergenerational goal
to “secure the blessings of liberty to ourselves and our Posterity . . . 1
However, this goal is not specifically enforceable, as nowhere does the
Constitution explicitly grant a right to environmental protection.'”” There
are many rights not contemplated by the Founding Fathers, yet the Court
has determined that many of these rights fall under the constitutional
protection of the Fifth Amendment, such as abortion, the right to marry, the
right to use contraceptives, among many others.”* As John Edward
Davidson contends, careful historical and legal research has led some to
conclude that intergenerational justice can still be derived from the
Constitution.'”> While the Due Process Clause of the Fifth Amendment has
been construed to consider intergenerational rights and obligations, the
Equal Protection Clause of the Fourteenth Amendment can be read to
protect future generations from discrimination just as it protects other
disenfranchised groups.'*® Thus, the Due Process Clause and the Equal
Protection Clause are the doctrinal underpinnings necessary to secure the
right to a healthy environment.'*’

a. A Healthy Environment as a Fundamental Right Under the Due
Process Clause of the Fifth Amendment

The Due Process Clause of the Fifth Amendment guarantees all
citizens the right to life, liberty, and property.'*® The Court in Washington
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v. Glucksberg created a two-step test to determine whether a right is
fundamental under the Due Process Clause.'*® First, the Court considered
whether the right is rooted in out the nation’s “[h]istory and tradition.”"*
Second, the Court required that the asserted fundamental liberty interest to
be narrowly tailored with precise language.'*'

The right to a secure climate system is critical to future generations’
fundamental rights of life, liberty, and property.'* From the early Supreme
Court decision of lllinois Central, to the EPA promulgating various rules to
slow the effects of climate change, to Massachusetts v. EPA, protecting the
environment from the effects of climate change for future generations is
embedded in our nation’s history and tradition. Our nation’s history and
tradition continues as President Obama noted—in his 2014 State of the
Union address—that current generations owe a duty to future
generations.'”®  If the federal government continues to inadequately
regulate GHGs, climate change may lead to insecurity in clean air, water,
shelter, and food, thereby violating the future generation’s Due Process
rights.'* A destabilized climate system threatens future generations’
bodily integrity and dignity. Material things such as money or property
will be meaningless if future generations struggle with basic needs due to
an unstable climate. Thus, the federal government’s inadequate regulation
of GHGs leading to climate change has violated future generation’s Due
Process Rights under the Fifth Amendment.

b. The Fundamental Right to a Healthy Environment Must Be Protected
Under the Equal Protection Clause of the 14th Amendment

The Court applied the theory of reverse incorporation in Bolling v.
Sharpe, noting that the Equal Protection Clause of the Fourteenth
Amendment also applies to the federal government, as the federal
government may not deny anyone equal protection of the laws.'” As in
Washington v. Davis, bringing a successful equal protection claim requires
more than a claim of disparate impacts toward future generations, but also
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proof of discrimination.'*® It is inevitable that future generations, born and
unborn, will experience the effects of climate change more severely than
current generations. As a result of the federal government’s inactions,
future generations are continually denied equal protection from the effects
of climate change, as protecting future generations from climate change is
crucial to future generation’s Due Process rights in life, liberty, and
property.'"”’  Future generations have been largely excluded from the
political process—unable to vote—which leaves them unrepresented and,
thus, discriminated against. Furthermore, those who experience the worst
effects of climate change are often low income and poverty stricken and are
often minorities, who have a suffered a long history of discrimination.'*®

The Court will uphold or invalidate certain laws depending on the
level of review. If a right is not fundamental or guaranteed under the Due
Process Clause, the Court will apply rational basis review, which is an
essentially a rubber stamp, upholding the law—so long as it is rationally
related to a legitimate state interest.'” However, with strict scrutiny
review, the court will invalidate a law, unless it is narrowly tailored to
serve a compelling/necessary interest.'”® Although the Court has noted that
age is not a suspect class and only subject to rational basis review in
Massachusetts Board of Retirement v. Murgia, determining that the right to
retirement is distinguishable, not fundamental, and did not implicate the
Due Process Clause.””' Because the right to a stable climate system
implicates fundamental Due Process rights of life, liberty, and property, the
Court must apply strict scrutiny.'>

Furthermore, future generations should be considered a suspect class
in need of extraordinary protection as under Justice Stone’s footnote 4 in
Carolene Products Co., where he notes that “discrete and insular
minorities” are entitled to equal protection.'™ Not only are future
generations disenfranchised, but also the federal government has long
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failed to consider the effects of climate change on future generations.'**
Future generations have no political power to influence the federal
government over climate change and have immutable characteristics they
cannot change.'”>  Because future generations will experience the
irreversible and  catastrophic impacts of climate change more
disproportionately than current generations, future generations should be
considered a protected class, because they are especially vulnerable.'*®

V. Potential Remedies Courts Can Impose to Enforce Climate
Policies for Future Generations

This case presents an opportunity for a landmark decision, as in
Brown v. Board for racial equality and Obergefell v. Hodges for marriage
equality.'”’ As in Obergefell, the Court declared that marriage was a
fundamental right as “the identification and protection of fundamental
rights is an enduring part of the judicial duty to interpret the
Constitution.”'®

There are currently no statutes that directly address the rights of future
generations with respect to climate change. Thus, ATL offers a pragmatic
remedy where the Court could issue an injunction, thus, requiring the
federal government to create and enforce a national plan, phasing out the
use of CQ,, to stabilize the climate system and secure a climate that future
generations will be able to live in, without fear of climate insecurity.159
This is not a radical or novel measure. Many states, such as California,
have adopted plans to reduce and address climate change.'®® ATL thus
calls courts to intervene; courts have the power to enforce a wide-sweeping
response and with the urgency necessary to address the effects of climate
change.'®' Furthermore, issuing injunctions is also not novel to the Court,
as Justice Warren opined in Brown v. Board II that all previously
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segregated schools were to desegregate with “all deliberate speed” after
unreasonable delay after the first Brown v. Board of Education decision.'®

The Court could also issue a declaratory judgment, thereby
recognizing that climate change is a fundamental right under the Due
Process Clause and that future generations are entitled to Equal Protection
from the effects of climate change. Issuing a declaratory judgment would
have an enormous impact, as it would be transmitted intemnationally,
helping to set a precedent for countries worldwide.'®® Continued delay in
implementing serious climate remedies could have substantial damaging
impacts and challenge the visions of our Founders, eviscerating
funl(ﬁmental constitutional rights of life, liberty, and property guaranteed to
all.

Conclusion

Since we can no longer deny the negative effects of climate change,
we must now recognize the impacts of climate change on future
generations. Future generations, born and unborn are at risk of inheriting
an unstable climate that could deprive them of basic human needs, such as
access to clean air, water, and food. In ensuring the survival of future
generations who represent the survival of our genes, families,
organizations, nations, and the global ecosystem, current generations must
strive to establish constitutional rights for future generations. Establishing
constitutional rights for future generations with respect to climate change is
essential: Not only will future generations be secure knowing that the
federal government will protect their fundamental right to a healthy
environment, but it will also ensure the federal government has adequately
created a national plan protecting the environment. While the outcome of
Our Children’s Trust’s federal suit remains unclear, courts will be
increasingly confronted with issues similar to these. The United States has
a long tradition of handing off our problems to future generations—such as
the Founding Fathers leaving future generations to deal with the horror of
slavery.'® Let us not leave the problem of climate change for our future
generations to inherit. Our current generation has the knowledge and
power to change our global environment for the better and to help reduce
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the rate of the damaging effects on the planet we will leave and pass on to
future generations. Now, we must take action.
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